SERVED:  June 15, 1992
NTSB Order No. EA-3594

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD
at its office in Washington, D. C.

on the 1st day of June, 1992

BARRY LAMBERT HARRI S,
Acting Admnistrator, .
Federal Aviation Admnistration,

Conpl ai nant,
i oocket | SE- 11305
V.
M CHAEL J. FLOVERS,
Respondent .

SHOW CAUSE  ORDER

As part of pretrial discovery, respondent's counsel, John M
Killian,had the | aw judge issue a subpoena to require the
deposition testinony of M. Tom E. Langley. After M. Langley
testified, he sought paynent of $56.40 for his appearance at the
deposHtl'&)g._ \Vhen M. Il:angl\]e%I di (\jl\ﬁ’antf receldve p?]yrrent, he wote
to the Admnistrative Law Judge who forwarded t rrespongence
to our Office of General Oounsgel._ On April 30, to§t ' Suf &d?l ce
of General Counsel corresponded with respondent’s counsel who
correctly noted that under the Board's rules the party (not the

M. Langley yas called by the Administrator as a wtness at
t he hearing.
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arty's counsel) is responsible for Paynent of witness fees.’
espondent’ s counsel suggested that the witness directly contact
respondent.  Wien paynent was not forthcom ng, the w tness
corresponded with the Board again. By letter dated September 17,
1991, our Ofice of Ceneral unsel asked respondent ether he
had reinbursed the witness the sumrequested, and if he were not
?0|ng to, to explain why the Board should entertain his aPPea

romthe law judge's initial decision. Copies of this letter
were sent to counsel for both parties. Respondent did not reply
to this letter. Instead, respondent's counsel in an Cctober 15,
1991 letter requested that any communications be directed to him
alone. Respondent's counsel did not state whether respondent had
paid or intended to pay any fees for the wtness, but

respondent’s counsel solicited a citation for the Board's
authority to refuse to entertain his client’s appeal.

Respondent's counsel does not challenge the validity of our
rule requiring a party to reinburse a witness the authorized fees
occasioned by conpliance with a subpoena issued by an ggent of
the Board at” the request of the party or his counsel. i ther
respondent nor his counsel has offered any basis for contesting
the merits of the sumclaimed by the wtness. The Board does
not believe that aparty should be permtted to invoke the
Board's adjudicative authority, avail itself of the Board's
conmpul sory process while disregarding the corresponding duty to

49 CF R 8821.20 states in pertinent part:
"8 821.20 Subpoenas, wtness fees. . . .

(b) Wtness fees. Wtnesses shall be entitled to the sane
fees and mleage as are paid to wtnesses in the courts of the
United States. = The fees shall be paid by the party at whose
I nstance the witness is subpoenaed or appears.” he Board's
enabling |egislation provides that "Wtnesses summoned to appear
before the Board shall be paid the sane fees and mleage that are
paid witnesses in the courts of the United States." 49 U S. C. App.
§1903(Db) (1).

‘Such a challenge, in any event, would be frivolous in view of
the wtness fee paynent provision in the Board's enablin
l egislation and the Board's broad authority to "Establish suc
rules and regul ations as may be necessary to the exercise of its
functions.” 49 U S.C. App. 81903(b)(12).

‘Nor does the Board look with favor on counsel's failure to
facilitate the payment of the wtness' fees. Counsel, as the |egal
representative of respondent, and the person who arranged for
I ssuance of the subpoena and specifically solicited the wtness’
cooperation, should have pronptly forwarded the request for paynent
directly to respondent iInstead of suggesting that the w tness
contact the respondent.
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Pay the authorized fees and mleage to the witness, and

hereafter continue to enjoy the benefit of plenar%_rQV|ew by the
Board. If parties are free to |%?ore the responsibility to pay
W tnesses sunmoned to appear by the Board at the partieS’ behest,
the w tnesses may becone disenchanted with the Board, and the
Board's authority to conpel wtnesses to appear would be injured.
Ve believe that the Board has the inherent authority to decline
to entertain an appeal froma party who refuses to conmply with an

express obligation to pay witness fees, as a neasure necessary to
i nsure adherence to our rules.’

ACCORDI NGLY, |IT IS ORDERED THAT

Respondent show cause within 10 cal endar days of the service of
this Oder why his pending appeal should not be dism ssed.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD HART and
HﬁNNERSCQM DT, Menbers of the Board, concurred in the
above order.

*0ur |aw judges have been del egated the authority to, annng
other things, regulate the conduct of the hearing and di spose o

procedural requests or simlar matters. 49 CF.R §821.35(b)%7)

and (9). This authority, in our view, would have enpowered the
judge to fashion an appropriate remedy for respondent's failure to
conply with his express duty to pay w tness fees. Since M.

Langley's letter to the law judge advising of the nonpayment of
fees was received after the I'aw judge had rendered his deci sion,

the | aw judge properly referred the matter to our General Counsel.

V¥ believe that the authority the [aw judge woul d have had to order
respondent to pay the witness fees woul d enbrace the power to have
termnated respondent's appeal for failure to do so.  The Board,

therefore, is now nerely exercising the authority it delegated to
its law judge. One alternative the Board is considering is to
order respondent to Pay the witness fee; and if he fails to conply,

to obtain an order froma United States District Court conpelling
paynment, a violation of such a court order being punishable as a
contenpt of court. 49 U S.C. App. §1903§b)(3). The Board sees
little point, however, in burdening itself and the courts for any
continuing failure by respondent to honor a just debt stenn1n? from
his nonconpliance with a Board rule and statute(s) that conferred
a benefit on himduring discovery.



